
Consultation on proposals relating to the 
commencement of section 37 of the 

Education and Inspections Act 2006 - 
staffing at foundation and voluntary schools 

with a religious character 

Consultation Response Form 
The closing date for this consultation is: 11 July 
2008. Your comments must reach us by that date. 
This consultation seeks views on Government proposals relating to the 
commencement of section 37 of the Education and Inspections Act 2006 
which relates to the staffing of faith schools.  Responses are sought on the 
proposed draft amendments to the existing staffing guidance issued under 
sections 35(8) and 36(8) of the Education Act 2002 to reflect the above 
legislative changes.  In addition, we are seeking responses on the 
proposed transitional provisions to be included in the commencement 
order that will operate to exclude the application of section 37 to existing 
staff.  No changes are being made to the School Staffing (England) 
Regulations 2003. The proposed amendments to the guidance relate to:  

a) the appointment of ‘reserved teachers’ in foundation and voluntary 
controlled schools with a religious character in England. 
 

b) the appointment of support staff in voluntary aided schools with a 
religious character in England. 

 

 



THIS FORM IS NOT INTERACTIVE. If you wish to respond electronically 
please use the online or offline response facility available on the 
Department for Children, Schools and Families e-consultation website 
(http://www.dcsf.gov.uk/consultations). 

 

The information you provide in your response will be subject to the Freedom of 
Information Act 2000 and Environmental Information Regulations, which allow 
public access to information held by the Department. This does not necessarily 
mean that your response can be made available to the public as there are 
exemptions relating to information provided in confidence and information to 
which the Data Protection Act 1998 applies. You may request confidentiality by 
ticking the box provided, but you should note that neither this, nor an 
automatically-generated e-mail confidentiality statement, will necessarily exclude 
the public right of access. 

Please tick if you want us to keep your response confidential. 
Name Keith Porteous Wood (Executive Director) 
Organisation (if applicable) National Secular Society 
Address: 25 Red Lion Square 

London WC1R 4RL 

If your enquiry is related to the policy content of the consultation you can 
contact the School Resources Group by; 

Foundation & Aided Schools National Association 
e-mail:  staffingguidance.consultation@dcsf.gsi.gov.uk

Telephone: 01325391149 

mailto:staffingguidance.consultation@dcsf.gsi.gov.uk


Please mark an X in the box below that best describes you as a respondent 

 
Local 
Authority  

Maintained Faith 
School Teacher 

 Governor  Union X Representative 
Organisation 

 Other     

 

  

Please Specify: 



1 Do the proposed amendments to the staffing guidance provide the necessary 
information to schools, governing bodies and other interested parties to enable 
them to understand the effect of the changes made by section 37 of the 
Education and Inspections Act 2006 on the governing body’s staffing functions? 

 Yes X No Not Sure 
 

 

Comments: 
1. We note that the consultation process falls short of the Cabinet Office 
guidelines on time allowed and possibly on clarity. For an example of the latter, 
we refer to the following sentence in the draft transitional provisions: 
1.5: During the passage of the Education and Inspections Act 2006 (EIA), 
Ministers decided that the position of current members of staff should be 
protected. “The transitional provisions, which will be included in the 
commencement order, have the effect of preventing the amendments made by 
section 37 applying to members of staff, in post at 1st September 2008, while 
they remain employed at the school.”  
We also know several readers have gained the impression from this that 
teachers in VC schools, especially deputies and department heads, are not 
adversely affected by Section 37. In fact, their promotion prospects could be 
badly blighted if they do not have the characteristics of necessary to become 
Reserved Teachers. Reserved Teachers, as you are aware, require an ability to 
teach the relevant RE, and they can be dismissed if their beliefs, church 
attendance or even with whom they live do not confirm to the tenets or 
expectations of the religious institution.  
 
2. The opportunities of thousands of hard-working VC teachers to be 
promoted to headteacher positions could be blighted by the failure to provide 
equitable transitional arrangements. None of them could be expected to 
envisage that the protection that Parliament gave them in 1998 would be 
withdrawn, and if they had done, they might have chosen a different career 
path.  

 

2 Do the transitional provisions that accompany the amendments provide the 
correct degree of protection for existing members of the school workforce who 
are, or could be, affected by the changes? 

 Yes X No Not Sure 
 



 
 

 

Comments: 
 
3. As far as VC head teachers are concerned, the proposals hardly qualify as 
transitional provisions, given  
(a) Your own transitional provisions (1.5) state: “schools cannot make the head 
teacher’s post a reserved teachers’ post while the current head remains in post”, and 
(b) we do not believe it would be legal – regardless of any transitional provisions - to 
retrospectively change the characteristics of a post and dismiss the incumbent. 
 
4. The transitional provisions guidance (para 1.5) states Ministers’ intentions that 
the “position of current members of staff should be protected”. The position of teachers 
in VC schools with any expectation of promotion to headteacher, however, has been 
totally undermined. 
 
5. Those at the commencement date already in the career path, at least as far as 
deputies and departmental heads are concerned (but we hope also for all teachers in 
the school), should be eligible for the headteacher job in their school until retirement as 
if this Section 37 EIA had not been passed. Yet, as a direct result of Section 37 and – 
contrary to the ministers’ stated intentions - these current members of staff are not 
being protected; their careers could be blighted. We recommend a remedy below. 
 
6. We are particularly concerned about the loss of employment protection from 
reorganisations resulting in the closure of schools as  protection is specifically excluded
in the draft guidance notes. In particular we are concerned about loss of protection 
through a Voluntary Controlled school’s conversion to (or the opening of) a Voluntary 
Aided school or academy of a religious character on the same site (while recognising 
that SSFA SS 58-60 and EIA S 37 do not apply to academies). This is happening with 
increasing frequency. It is discriminatory and a breach of natural justice for staff to be 
become ineligible for posts as a result of such changes, as is currently proposed. 
Whether or not such a reorganisation on the same site involves a closure is an 
administrative matter over which the employee has no control and should not suffer as 
a result. We recommend a remedy below. 

 
7. We have serious reservations about the compatibility of the legislative changes 
and guidance with the EU Employment Directive. Unfortunately, our advice is not yet 
ready in its final form but we will contact the Department if our concerns turn out to be 
justified. 

 
 
 
 
 
 
 
 
 

 



Recommendations 
8. The words “by those sections” should be deleted from the commencement 
order as we believe the rights are conferred by Section 59. (“Where immediately before 
1st September 2008 a member of staff at a school to which sections 58 or 60 of 
[School Standards and Framework Act] SSFA 1998 applies, enjoyed any rights 
conferred on him by those sections, he shall continue to enjoy those rights as though 
section 37 of the Act was not in force until he ceases to be employed at the school.” 
9. Natural justice demands that VC deputies and department heads and 
preferably also teachers who are not currently reserved teachers be treated in 
promotion to head teacher for the remainder of their careers as if Section 37 had not 
been passed. Unless already Reserved Teachers, they should not be subject to the 
draconian requirements for Reserved Teachers – either when appointed or at any time 
during their tenure or as part of dismissal proceedings. 
10. We recommend that for VA non-teaching staff the protection should extend to 
transfers and promotions within the LEA (or if more appropriate, the diocese) not just 
the school. 
11. It should made explicitly clear in the guidance that it can never (not simply as a 
transitional provision) be possible to reclassify a VC headteacher post as reserved 
while an incumbent is in post. 
12. The guidance should require it to be made explicit and clear in all 
advertisements or other notification of vacancies for posts in schools or academies of a 
religious character whether posts are: 

a. open to all regardless of religion or belief, 
b. subject to religious requirements (in which case it needs also to detail 

explicitly any categories of staff to whom this does not apply under the 
transitional arrangements if this is or becomes applicable), 

c. reserved teacher posts, and if so  details being provided about the 
degree of conformity required, e.g. minimum church 
attendance/heterosexual/not cohabiting outside marriage 

d. reserved Teacher posts  to which any revised transitional provisions 
apply, for example VC headteacher jobs (in which case it needs to be 
detailed explicitly any categories of staff to whom the Reserved Teacher 
requirements does not apply under the transitional arrangements). 

 
13. The guidance should be revised to emphasise that the ability to make such 
posts reserved ones should only be made if absolutely necessary and emphasise that 
doing so would reduce the pool of available applicants for which there is likely to be a 
shortage. 
14. The guidance should state Government wishes to minimise discrimination and 
make clearer that it is an option rather than an obligation to make VC headteacher 
posts reserved. 
15. The guidance and the Commencement Order should make clear that protection 
is not lost through closure and reopening, but is the same for reorganisations. A 
conversion from voluntary Controlled to (or opening of a) Voluntary Aided school or 
academies of a religious character on the same site, whether or not by a closure and 
reopening deserves, in equity, protection and transitional provisions to prevent 
discrimination on grounds of religion and belief. A growing number of schools are being 
superseded in this way. We request a watertight undertaking that would give 
transitional protection. Were the Department to offer this protection it would 
demonstrate its bona fides in this area. We realise that SSFA SS 58-60 and EIA S 37 



do not apply to academies. 
  



Thank you for taking the time to let us have your views. We do not intend to 
acknowledge individual responses unless you place an 'X' in the box below. 

Please acknowledge this reply X 

Here at the Department for Children, Schools and Families we carry out our 
research on many different topics and consultations. As your views are valuable 
to us, would it be alright if we were to contact you again from time to time either 
for research or to send through consultation documents? 

X  Yes No 

All UK national public consultations are required to conform to the following 
standards: 
 
1. Consult widely throughout the process, allowing a minimum of 12 weeks for 
written consultation at least once during the development of the policy. 
 
2. Be clear about what your proposals are, who may be affected, what questions 
are being asked and the timescale for responses. 
 
3. Ensure that your consultation is clear, concise and widely accessible. 
 
4. Give feedback regarding the responses received and how the consultation 
process influenced the policy. 
 
5. Monitor your department’s effectiveness at consultation, including through the 
use of a designated consultation co-ordinator. 
 
6. Ensure your consultation follows better regulation best practice, including 
carrying out a Regulatory Impact Assessment if appropriate. 
 
Further information on the Code of Practice can be accessed through the 
Cabinet Office Website: http://www.cabinetoffice.gov.uk/regulation/consultation-
guidance/content/introduction/index.asp

Thank you for taking time to respond to this consultation. 

Completed questionnaires and other responses should be sent to the address 
shown below by 11 July 2008 

Send by post to:  Peter Windram Area 2B Mowden Hall Staindrop Road 
Darlington DL3 9BG     Send by e-mail to: 
staffingguidance.consultation@dcsf.gsi.gov.uk

http://www.cabinetoffice.gov.uk/regulation/consultation-guidance/content/introduction/index.asp
http://www.cabinetoffice.gov.uk/regulation/consultation-guidance/content/introduction/index.asp
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