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The Secretary
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22-26 Whitehall,
London SW1A 2WH

c/o equalitiesreview@cabinet-office.x.gsi.gov.uk

Equalities Review Call for Evidence

We submit below evidence on behalf of the National Secular Society, and do not consider it to
be confidential. We will be pleased to give evidence in person.

Introduction

The NSS was founded in 1866. It is the principal national organisation which represents those
who do not profess a religion and it seeks to eliminate religious privilege and work towards a
public life blind to religion.

The NSS sees secularism as an essential element in promoting equality between all citizens.
This follows from one of the principles on which the NSS is founded: “to promote the fraternity
of all peoples as a means of advancing universal peace, to further common cultural interests
and to develop the freedom and dignity of mankind”.  We therefore take a keen interest in
issues such as social cohesion and the fight against all forms of discrimination.

In our view, it is unchallengeable that religion is the major source of discrimination, yet this fact
is rarely acknowledged. Religion acts as a brake on the removal of forms discrimination by its
disproportionate influence on the formation of policy and legislation.  This religious influence
extends much further than the enforcement among adherents of religious doctrine, much of it
rooted in the social fabric thousands of years ago. It extends also to current social attitudes
influenced by religious teaching and attitudes in recent centuries even among those who are no
longer under the direct influence of religious bodies. Such religious influence can also affect all
citizens when it is reflected and perpetuated in legislation, or as a motivation in those seeking to
obstruct changes to legislation.

Religion is a source of discrimination not just against the non-religious, but also affecting
several of the equality strands, in particular sex, and sexual orientation discrimination.  In our
campaigns for equality, it is our experience that we are frequently able to make common cause
with groups representing these other strands in opposition to the demands of religious
organizations.
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The privileged role of established religion means that, for the Church of England at least, the
impetus to discriminate comes from the top. One example of such behaviour was during the
passage of the Human Rights Bill through the House of Lords in 1998. Although their action
was later substantially diluted in the Commons, the Lords initiated, lobbied and voted in effect
to exempt religious organisations from the terms of the European Human Rights Convention,
despite the fact that the freedom to practise religion is already enshrined in that Convention.
The vast majority of the Bishops voted for this exemption, relying on arguments that were
repeatedly proved to be disingenuous, to say the least. Such arguments included (i) that the
Church would be required to “marry” homosexual couples, even though the Human Rights
Convention clearly envisages marriage as being exclusively between men and women, and (ii)
that the Bishops sought exemptions on employment issues despite the ECHR not extending to
employment.

Further examples were the majority of the Bishops present voting against the equalisation of
the age of homosexual consent in 1998 and 1999, despite there being a Government
undertaking to the European Court of Human Rights to equalise it with the age of heterosexual
consent.  Ralph Wedgwood, Professor of Philosophy at the University of Cambridge, has put
this issue succinctly: “The basic principle of human rights, which is accepted all over the world,
is that it is wrong for governments to discriminate between classes of people without an
uncontroversial and compelling justification. ... When a sectarian religious view conflicts with a
universal principle of human rights, it is clear which of the two should prevail” (Times letter (July
1998)). The bishop’s actions noted above demonstrate that they do not unreservedly accept
Professor Wedgwood’s statement above.

In the context of recent equality and anti-discrimination legislation, religious organizations have
sought and obtained wide exemptions from the general application of measures designed to
combat discrimination.  The result is that much of the discrimination faced by the non-religious
is now legally sanctioned which increases both the incidences of its occurrence and the number
of people affected.  (The non-religious population substantially outnumbers that of all the
minority faiths put together, according to the 2001 Census). Religious groups appear to have
convinced a compliant Government that by and large no such legislation should cause them to
limit the discrimination they practise or even if at all possible expose them to legal challenge
through the courts.

The wording of the questions in the Call for Evidence is founded in a false view that all action
over the past 60 years has been progress for the better.  Given the nature of the background,
we consider that the wording of the questions betrays a complacency about the fight against
discrimination which will need to be addressed before true progress can be made in this highly
significant area.

Q.1 (i) What progress has been made over past 60 years to reduce inequalities?
In terms of disadvantage, existing work has focused on particular groups as the Call for
Evidence acknowledges.  The non-religious (despite there being three times as many of them
as the total of those from all minority faiths) have not been recognised as a category for these
purposes and therefore no record is made of the myriad inequalities and forms of discrimination
they face. One clear example where the situation has deteriorated is to be found in teaching.
Not only has the legal regime permitting discriminatory employment practices against non-
religious teachers been increased (School Standards and Framework Act 1998 which was later
placed outside the scope of the Employment Regulations 2003), but at the same time there has
been an expansion in the number of faith schools which can operate these regimes.
Opportunities for non-religious teachers have accordingly been reduced by means of state
sponsored discrimination: this is regression not progress.
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This discrimination is not just theoretical: real hardship is caused, especially in rural areas.  In
some counties there are more Church of England primary schools than all other schools
(including Roman Catholic) put together. The job prospects of those teachers who are non-
believers, or indeed don’t happen to be the “right” faith is severely curtailed unless they are
prepared to travel vast distances. We have also heard of instances where teachers have been
denied promotion even in community schools if they have  been unwilling to take part in
collective worship.

In terms of rights, the position of the non-religious has in fact deteriorated over recent years.
Evidence:
1. Institutionalized bias in Government policy e.g. expansion of faith schools.  There are no truly
secular schools (despite the First Protocol Article 2 human right of parents to ensure education
in conformity with their own “religious and philosophical traditions”).  There is therefore no
counter-balance to faith schools which are expanding at a time of falling church attendance and
majority of non-religious among school-children. No consideration has been given to the
discrimination, both absolute and relative, faced by the non-religious by the adoption of this
policy.  Doubts have been expressed by many commentators about the efficacy of this policy
especially as regards social cohesion (doubts with which we agree) but this is not often, or at
all, addressed as a discrimination/human rights issue, and the discrimination will remain
persistent until it is.
We do not accept the traditional response to this objection: that parents the statutory right
“excuse” their children from Collective Worship or from Religious Education. Little prominence
is given to the availability of this right, and it is not unusual for attempts to exercise it to be met
with hostility and even a refusal. Moreover, parents frequently forego their wish to exercise their
right because they are concerned that, were they to do so, their children would be ostracised by
other pupils.

2. Institutionalized bias in Government consultations e.g. a non-even-handed policy in regard to
canvassing public opinion which will inevitably lead to a disproportionate influence of the
religious who are treated preferentially in this regard.  One clear example (among many) is
contained in the consultation policy set out in the Home Office document Working Together.
Religious groups, whether or not hierarchical, have thousands of representatives and a vested
interest in making their views known to the Government.  Non believers, on the other hand, are
not a cohesive group nor do they have anything like the same level of representatives. Yet non
believers tend to have substantially different views on contentious social issues from the
religious and can be disadvantaged absolutely or relatively least by policy or legislation which
impacts on all citizens, or privileges the religious.

3. Persistent state blindness to the existence of the non-religious and their needs e.g.
(a) the Judicial Studies Board has produced an Equal Treatment Bench Book with a section
dealing with Religion and Belief which failed to mention non-religious belief until challenged on
this omission by the NSS
(b)  the failure to provide a secular equivalent to chaplains in both the armed forces and
prisons.  This is at a time of expansion in the appointment of chaplains (“More padres are on
active duty now than at any time since the Second World War” Daily Telegraph November 21
2005), and the faiths covered.  There is no equivalent service provided for the non-religious
despite representations made by the NSS on this issue.
(c) The Home Office’s Research Study 274 Religion in England and Wales: findings from the
2001 Home Office Citizenship Survey is written primarily from the perspective of the religious
and little consideration is given to the non-religious, even as a control group.
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4. Bias against the non-religious in the “Equalities Industry” (for evidence see answer to Q.2.(i).

Progress that has been made in areas such as rights of women, sexual minorities has come
from secular sources, including EU directives, often in the face of fierce opposition by religious
groups.

ii) What helped in making that progress?
We reject the assumption that the social and political development of the last sixty years can be
described overall as progress in respect of the non-religious, and address our remarks to the
issue of whether anything has prevented further deterioration or slowed its rate.

Such progress as there has been is attributable to:

-The establishment of Human Rights and also their incorporation into UK law via the Human
Rights Act 1998.
-EU legislation such as the Equal Treatment Directives
-ECJ decisions
-campaigns by secular and/or human rights organisations.

(iii) What do you think are the most persistent and stubborn inequalities?
The most persistent inequalities are, as we have indicated above, those where religion plays a
role in maintaining the status quo. The most objectionable form of these occur where religion
imposes sanctions on groups already suffering social or legal discrimination e.g. minorities,
women and gays.

Sometimes the non-religious disadvantaged can suffer inequality more acutely than the
religious disadvantaged because remedies to offset disadvantage are available only to or on
more advantageous terms to the religious e.g faith-based welfare and access to high
performing faith schools. One such example is in the provision of what should be public
services in prisons.  There are an increasing number of Christian courses offered in prison
which address offending behaviour and count toward early release. Some non-Christian
prisoners do not feel that they can enter into the spirit of these courses, whether or not they are
deemed to be eligible, and so become discriminated against absolutely or at least relatively in
access to such essential courses.

The reason why religion plays a role in these persistent inequalities is twofold: not only are
religions resistant to change and external pressures to change but also there is Government
reluctance to impose change in this area.

This reluctance was illustrated in two recent Lords’ debates in which the Government appears
to rule out any changes on disestablishment or any removal of the laws of blasphemy without
not just the consent of the Church of England, but unless the Church itself initiates these
changes itself. This is particularly objectionable in that it appears to place Parliament subsidiary
to the Church of England in these matters, and fails to recognise that the Church is an
interested party which would in other circumstances mean that they would be expected to
withdraw from decisions. The relevant extracts from Hansard are included in the Appendix.
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Q.2 What happens currently?
(i) What are the barriers to improving equality?

Apparent Bias within the Equalities Industry.
Evidence:

i) The Women and Equality Unit: the consultation paper Updating the Sex Discrimination Act
contained language and examples which in our view revealed a bias against the non-religious,
and the pre-set choices in its response document by which respondents identified their “religion
or belief” offered no option for non-religious belief. Following our complaint to the Consultation
Co-ordinator, amendments were made in all the areas highlighted by the NSS (copy
correspondence available on request).

ii) The Equalities Review Team: the document setting out this Call for Evidence failed to
address the existence of the non-religious.  In the question “Which area does your organisation
cover?” the category which appears to correspond to the “religion and belief” strand actually
excludes non-religious belief (“religion or faith”) despite the fact that the term “belief” is in the
title of this strand and contained in the relevant the legislation (which is specifically intended to
include atheists). We understand that this has been rectified but it is both revealing and a
source of concern (we hope also to the Government) that this could have occurred at all, as we
cannot imagine a central pillar of any other strand being similarly overlooked. If the non-
religious have been overlooked by the Equalities Review Team (which also declined to meet
the NSS), then this is a prime example of persistent discrimination from which this group suffers
in the form of exclusion from the debate.

iii)Commission for Integration: there is a total absence of any representative to speak for the
non-religious. “Integration” that excludes one section of society – especially such a large one- is
meaningless, and will feed a sense of isolation among the excluded.

The institutions and bodies identified in points (i) to (iii) are those particularly charged with
delivering the agenda of equality and fighting discrimination.  The fact that the non-religious
have been overlooked by these bodies appears to reveal an underlying tendency or trend,
whether conscious or not, to ignore one significant section of society.  Equality cannot be
achieved on this basis.

In addition, this official over-emphasis on identification by religion and disproportionate
advancement of religious interests forces people to identify themselves as the Government
defines them. This is a particular concern among those from ethnic minorities who are assumed
to be from a minority religious community. Many of them do not consider themselves to be part
of or to be controlled by the minority religious community and the strictures it may well seek to
impose. Some may not consider themselves to be of the same faith as their family and may
wish to renounce it. But many are very likely to be afraid to exercise such a basic human right.
Such people are in effect ignored by the Government in its attitude to minority communities and
the advent of welfare delivered on a faith basis will contribute to a further sense of alienation of
such people.
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The Political Power of Organised Religion

In our view, religions and religious organisations have a disproportionate influence in political
life.  This has led to a hierarchy among the strands which creates additional inequality.  An
example is provided by the contents of the Equality Bill.  The pattern of legislation across the
strands is currently uneven and there are “gaps” such as in the area of discrimination in respect
of goods and services. The current anomalies, whilst unfair, arise from historical positions;
action to rectify this unevenness, if it is to eliminate the anomalies rather than perpetuate them
and even create further (and worse) inequality, must proceed in an even-handed way with a
similar timetable and proportionate resources across the strands.

The Government, however, acceded to demands of the religious lobby and included in Part II of
the Equality Bill “goods and services” legislation for one single stand, namely Religion and
Belief. This unfairly placed one set of needs above others. Given the propensity of religious
organisations to discriminate against others, the absence of equivalent protective legislation for
other strands becomes acute. We welcome the fact that the Government has now yielded to
pressure to include a mechanism whereby secondary legislation to cover similar legislation in
respect of sexual orientation will be introduced.  This, however, is not parity, either in form or in
substance.  The inability to amend any proposed secondary legislation will seriously hamper
the process of scrutiny and consultation, privileges which have not been missed by those
involved in the Religion and Belief strand.

The historical record of how the Church of England succeeded in its objective of obtaining wide
exemptions to the operation of the Employment Equality (Sexual Orientation) Regulations 2003
gives us no confidence that the Government will resist similar pressure in respect of the
proposed secondary legislation.  As shown in the attachment, the Church of England
Archbishops’ Council pressurised the DTI into giving a wide exemption to organised religion on
the grounds of Sexual Orientation Regulation 7(3). (See Appendix 2). It is bitterly ironic and
deeply revealing of official attitudes that this wide ranging exemption:
                  1) was granted after the public consultation closed
                  2) without any reference to any group representing those who
                  would be disadvantaged by it.
                  3) was exemption to religious organisations, the ones most
                  likely to discriminate
                  4) was sought by a church whose clerics are widely thought to
                  have a very much higher proportion of homosexuals in their
                  ranks than the population as a whole.

The NSS has such serious concerns over this legislation that it has submitted a formal
complaint to the EU Commission that the transposition of Directive 2000/78/EC is flawed and in
contravention of the principle of equal treatment set out in its Recitals. This awaits full
consideration by the Commission which has informed us that it is now preparing to launch the
first infringement proceedings for incorrect transposition of the Racial Discrimination Directive
and that this will be followed in due course, if required, by infringement proceedings in respect
of the Employment Framework Directive.

(ii) What interventions have worked in tackling those barriers?
As will be clear from our preceding comments, we do not consider that there have been enough
interventions, or successful interventions. Those that have assisted are generally external
prompts such as Human Rights and EU legislation. Also, independent reviews such as
Consultation Co-ordinators can be of assistance. Without a wholehearted recognition of the
existence as well as the needs and rights of the non-religious, successful interventions will we
believe remain piecemeal and inadequate.
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(iii) Where are the gaps in intervention?
Excessive exemptions from equality legislation which have been obtained on behalf of religious
interests (see Appendix 2).  For example, all amendments to Employment Equality Regulations
have been to accommodate religious interests, with no similar concessions being granted on
secular grounds despite intensive lobbying.  There is certainly a perception (and we fear that it
is founded in reality) that there is a hierarchy of discrimination, in which the interests of the non-
religious lose out to those of the religious.  The fact that the non-religious are included in an
equality strand with the religious who seek to discriminate against them is an example of how
the non-religious suffer institutionally in a way in which we suspect victims of discrimination in
other strands do not. That anti-discrimination provisions for goods and services etc. on grounds
of sexual orientation legislation is being dealt with by secondary legislation, while religion and
belief is through primary legislation is a further example.
There is currently no dedicated Government unit to respond to problems identified by the non-
religious and to oversee the implementation of intervention on their behalf.

Q.3 Where do we want to be?
(i) What would success look like in one year?  In three years? In 10 years? In 40 years?
For us, success would be an acknowledgment that religion is the major source of discrimination
and that equality will not be achieved without confronting this issue, and also recognition of the
rights of and discrimination suffered by the non-religious.

(ii) What should our three top priorities be for this review?
1.Genuine recognition of the discrimination faced by the non-religious and their rights
2.Recognition of the role that secular organisations have played in bringing about significant
progress to date in a variety of the strands
3. Recognition that attempts to rectify social problems via addressing people’s religious
identities will not solve them and can exacerbate the issue

(iii) What are the priorities for the New CEHR?

Genuine independence is an absolute prerequisite. This will ensure that everyone, the non-
religious and all others, have a champion of their rights and resource to tackle their problems.

The new CEHR must avoid the danger that the emphasis on good relations and group rights
will codify the divisive aspects of religion by giving prominence/credibility to non-elected non-
representative “leaders” of religions rather than simply those who seek to work to improve
social cohesion.

The new CEHR must avoid the danger that working to end discrimination on grounds of religion
and belief (which we support) embeds the idea that everyone has such an identity or wishes to
be addressed in this way. In fact, only 20% of the population consider religion important to their
identity1, although this figure is understandably higher among ethnic minorities.

The new strands must be funded and resourced proportionately to existing strands, and bearing
in mind that they have much initial work to do which has been already covered by existing
strands.

(iv) What are the priorities for Government? Other sectors?
See answer to Q2. Our priority would be change within Government and public bodies.

                                               
1 Home Office Research Study 274 Religion in England and Wales: findings from the 2001 Home Office Citizenship Survey
Table 3.1: Which of the following things would say something important about you, if you were describing yourself? Religion was
ranked as the ninth factor with 20% of respondents claiming it to be a factor.
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APPENDIX 1

Hansard references to the Government’s unwillingness to consider:
(i) Disestablishment - the (former) Lord Chancellor, Lord Irvine of Lairg:
Previous governments made clear—particularly following the Chadwick report in 1970—that
they did not propose to consider disestablishment unless and until the Church itself asked for it.
It has not asked for it, and indeed, although there are obviously variances of view within the
Church, I believe that the Church as a whole continues to value its established status. The most
reverend Primate the Archbishop of Canterbury gave a strong lead to the Church in his speech
at Lambeth Palace on 23rd April. He urged that no steps should be taken that would weaken
the links between the Church and the state without the very closest examination both of their
historic significance and of their wider impact on the community as a whole. This was
emphasised by the right reverend Prelate the Bishop of Durham.2

(ii) Abolition of blasphemy - Baroness Scotland spoke for the Government:
“My right honourable friend the Home Secretary has also made it clear that the Government are
not prepared to legislate on blasphemy without first consulting with a range of faith and other
interests. Many leaders from faiths not protected by the law on blasphemy see the symbolic
protection for religion as important. My right honourable friend the Home Secretary is also keen
that any legislation in this area should take place with the full involvement of the Church of
England3.
APPENDIX 2

Draft Employment Equality (Sexual Orientation) Regulations 2003

(Extract relating solely to Regulation 7, prepared by the National Secular Society)

 Exception for genuine occupational requirement etc

     7.—(1)   In relation to discrimination falling within regulation 3 (discrimination on grounds of
sexual orientation)—

(a)  regulation 6(1)(a) or (c) does not apply to any employment;

(b) regulation 6(2)(b) or (c) does not apply to promotion or transfer to, or training for, any
employment; and

(c)  regulation 6(2)(d) does not apply to dismissal from any employment,

where paragraph (2) or (3) applies.

     (2)   This paragraph applies where, having regard to the nature of the employment or the
context in which it is carried out—

(a) being of a particular sexual orientation is a genuine and determining occupational
requirement;

(b) it is proportionate to apply that requirement in the particular case; and

(c) either—
                                               
2 Lords debate on the Church and State (Hansard 22 May 2002: Column 815
http://www.publications.parliament.uk/pa/ld200102/ldhansrd/vo020522/text/20522-06.htm

3 Lords debate on the Racial and Religious Hatred Bill (Hansard 8 Nov 2005: Columns 540 and 541)
http://www.publications.parliament.uk/pa/ld199697/ldhansrd/pdvn/lds05/text/51108-12.htm
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(i) the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not
to be satisfied, that that person meets it,

and this paragraph applies whether or not the employment is for purposes of an organised
religion.

     (3)  This paragraph applies where—

(a) the employment is for purposes of an organised religion;

(b) the employer applies a requirement related to sexual orientation—

(i) so as to comply with the doctrines of the religion, or

(ii) because of the nature of the employment and the context in which it is carried
out, so as to avoid conflicting with the strongly held religious convictions of a
significant number of the religion’s followers; and

(c) either—

(i) the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not
to be satisfied, that that person meets it.

END OF EXTRACT [REGULATION 7]

[Our underlining of 3 (b) (i) and (ii) – compare with extract from CofE’s Submission dd 23 Jan 03
shown at end of this paper]

Explanatory Memorandum
Annex B
Draft Employment Equality (Sexual Orientation) Regulations 2003
Notes on Regulations

PART II - DISCRIMINATION IN EMPLOYMENT AND VOCATIONAL TRAINING

Regulation 7

Exception for genuine occupational requirement etc

3. Regulation 7(1) and (2) allows an employer, when recruiting for a post, to treat job applicants differently on
grounds of sexual orientation if possessing a particular sexual orientation is a genuine occupational
requirement (“GOR”) for that post. An employer may also rely on this exception when promoting, transferring
or training persons for a post, and when dismissing persons from a post, where a GOR applies in respect of
that post.

4. Regulation 7(1) and (2) follows the wording of Article 4.1 of the Directive, as do the draft Race Relations Act
1976 (Amendment) Regulations. However, regulation 7(2) does not copy out the reference in Article 4.1  to
“the objective [being] legitimate”. This is because if an occupational requirement is established as a genuine
one in order to carry out the job in question, then it also pursues a legitimate objective; a requirement which
pursues an illegitimate objective would not constitute a genuine occupational requirement.

5. Regulation 7(3) provides a further exception in relation to employment for purposes of an organised religion,
which is similar to section 19 of the SDA. Where employment is for purposes of an organised religion, it
allows the employer to apply a requirement related to sexual orientation so as to comply with the doctrines of
the religion or avoid conflicting with followers’ religious convictions. This applies to employment in a church or
temple, for example, but does not necessarily apply to any employment which is (or is claimed to be) of a
religious character.  Regulation 7(3) is consistent with Article 4.1 of the Directive, although it does not copy
out its wording. This is because a requirement which meets the criteria defined in regulation 7(3) is
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necessarily a genuine and determining occupational requirement which is applied proportionately, within the
meaning of Article 4.1. In this context, recital (24) of the preamble to the Directive refers to Declaration No.11
annexed to the Amsterdam Treaty recognising the status under national law of churches and religious
associations.

6. 
END OF EXPLANATORY NOTES FOR REGULATION 7
=====================
EQUALITY AND DIVERSITY

Church of England Response to DTI Consultation Document
[ Only 1, 24 and 26 shown below, whole Paper on
http://www.cofe.anglican.org/papers/equalityanddiversity.doc ]

1. The Church of England welcomes the opportunity to respond to the Consultation Document which the Government
issued on 23 October.

24.  We strongly urge the Government therefore to insert in part 5 of the Regulations the following provision:

‘Nothing in parts II to IV of these Regulations shall render unlawful anything done for the purposes or
in connection with an organised religion so as to comply with the doctrines of the religion or avoid
offending the religious susceptibilities of a significant number of its followers’.

26.  Our officials stand ready to discuss details of this with yours if that would be helpful.  Given the
importance of the issue we would also want the opportunity for discussions at a very senior level of
Government and possibly in partnership with other Church leaders, if a satisfactory solution cannot be
found.

Archbishops’ Council   23 January 2003

[Our underlining: compare the underlined section prepared on 23 January with almost identical wording included in
Regulation 7 (3) (b) which mysteriously only became known when the regulations were placed before
Parliament in May. ]

http://www.publications.parliament.uk/pa/jt200203/jtselect/jtstatin/116/11604.htm#a6

In particular Par 1.22 onwards

Joint Committee on Statutory Instruments Twenty-First Report

1 Draft Employment Equality (Sexual Orientation) Regulations 2003:
doubtful vires and uncertain effect

Draft Employment Equality (Sexual Orientation) Regulations 2003

1.1 The Committee draws these draft Regulations to the special attention of both
Houses on the grounds that there is a doubt as to whether regulation 7(3) is intra
vires and that there is uncertainty about the effect of regulation 7.

Background

1.2 These Regulations are proposed to be made under section 2(2) of the European
Communities Act 1972, in partial implementation of Council Directive 2000/78/EC
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establishing a general framework for equal treatment in employment and occupation.
The structure and form of the regulations have their origins in the Sex Discrimination Act
1975 and the Race Relations Act 1976, but the subject matter of the regulations is
confined to discrimination on the grounds of sexual orientation.

The Directive

1.3 Article 1 of the Directive states that its purpose is to lay down a general framework
for combating discrimination on the grounds of religion or belief, disability, age or sexual
orientation as regards employment and occupation, with a view to putting into effect in
the Member States the principle of equal treatment. Article 2.1 of the Directive defines
the principle of equal treatment as meaning that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in Article 1. Article 2.2 of the
Directive defines direct and indirect discrimination for the purposes of Article 2.1.

1.4 Article 4.1, however, provides an exception. Under Article 4.1, "Member States may
provide that a difference of treatment which is based on a characteristic related to any of
the grounds referred to in Article 1 shall not constitute discrimination where, by reason of
the nature of the particular occupational activities concerned or the context in which they
are carried out, such a characteristic constitutes a genuine and determining occupational
requirement, provided that the objective is legitimate and the requirement is
proportionate".

1.5 Article 4.2 provides a further exception for occupational activities within churches and
other public or private organisations the ethos of which is based on religion or belief. But
this further exception is limited to a difference of treatment based on a person's religion
or belief. It is stated that such difference of treatment should not justify discrimination on
another ground.

The draft Regulations

1.6 Part 2 of the draft Regulations contains provision about discrimination in employment
and vocational training on the grounds of sexual orientation. Regulation 6 of the draft
Regulations makes it unlawful for an employer to do certain discriminatory acts in
relation to employment by him at, and persons employed by him at, an establishment in
Great Britain. In particular, the employer may not discriminate by refusing to offer
employment; in the terms on which he does offer employment; in opportunities for
promotion etc. for employees; or by dismissal.

1.7 Regulation 7(1) disapplies specified provisions of regulation 6 where regulation 7(2)
or 7(3) applies. Regulation 7(2) is limited to cases where, having regard to the nature of
the employment or the context in which it is carried out:

· "being of a particular sexual orientation is a genuine and determining occupational
requirement";

· it is proportionate to apply that requirement in the particular case; and

· the person concerned does not meet it (or the employer reasonably is not satisfied that
the person does).

1.8 Regulation 7(3) applies only where the employment is "for the purposes of an
organised religion". It applies where:

· the employer applies a requirement "related to sexual orientation" either so as to
comply with the doctrines of the religion, or, because of the nature of the employment
and the context in which it is carried out, so as to avoid conflicting with the strongly held
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religious convictions of a significant number of the religion's followers; and

· the person concerned does not meet the requirement (or the employer reasonably is
not satisfied that the person does).

1.9 This provision bears a resemblance to section 19(1) of the Sex Discrimination Act
1975, which disapplies Part 2 of that Act where employment is limited to one sex so as to
comply with the doctrines of the religion or avoid offending the religious susceptibilities of
a significant number of its followers.

1.10 Regulation 7 is extended by the Regulations to cover various other situations, such
as contract workers (regulation 8(3)), office holders (regulation 10(5)), partnerships
(regulation 14(4)), vocational training (regulation 17(3)), employment agencies
(regulation 18(3)) and educational establishments (regulation 20(3)). Regulation 7(3) is
also reflected in regulation 16(3) (qualifications bodies).

The doubt as to vires

1.11 The Committee considered that regulation 7(2) was justified by Article 4.1 of the
Directive, but that regulation 7(3) might permit difference of treatment based on a
characteristic related to sexual orientation where the characteristic could not be said to
be a "genuine and determining occupational requirement" which was proportionate, as
envisaged by the Directive. In particular, regulation 7(3) might allow the employer to
impose a discriminatory requirement on an employee or prospective employee whose
functions or proposed functions did not promote the core activities of the organised
religion concerned. In response to a request from the Committee, the Department of
Trade and Industry provided a memorandum for the Committee (at Appendix 2) and
Departmental witnesses gave oral evidence (at Ev 1-8, Qq 1-56).

1.12 The Department considers that any requirement imposed in accordance with
regulation 7(3) must necessarily be a genuine and determining occupational requirement
applied proportionately, and so be permitted by Article 4.1 of the Directive.

1.13 Amongst the points made by the Department are these:

· The terms "organised religion" and "for the purposes of an organised religion" are
comparatively narrow (paragraph 2 of the Department's memorandum).

· A requirement imposed so as to comply with the doctrines of the religion will in practice
always be imposed because of the nature of the post or the context in which it is carried
out, and will necessarily always be proportionate.

· A requirement imposed so as to avoid conflicting with the strongly held religious
convictions of a significant number of the religion's followers is, under regulation
7(3)(b)(ii), within that provision only if applied because of the nature of the post or its
context; and if applied for that reason it will necessarily always be proportionate.

· Because of the reasons permitted for their imposition, the requirements can only be
"genuine and determining" in the sense of being crucial or decisive to the post in
question.

· Regulation 7(3) as a whole is proportionate.

· Recital (24) in the Directive acknowledges the special position of churches and religious
associations or communities, and refers in particular to Declaration No. 11 annexed to
the final Act of the Amsterdam Treaty.



National Secular Society page 13 of 15

· If there is any doubt, the courts must in any event construe regulation 7(3) in a way
which makes it comply with the Directive rather than contravene it.

1.14 The Committee considers that Article 4 of the Directive must be construed strictly,
both as a matter of established principle and because Recital (23) talks of "very limited
circumstances" in which a difference of treatment may be justified. To be compatible with
Article 4.1 a provision must not merely itself be proportionate, but must also secure that
differences of treatment can take place under it only where the particular characteristic is
a genuine and determining occupational requirement and the requirement is
proportionate. The religious context is relevant to these issues. But though there is a
general reference in Article 2.5 to "the protection of rights and freedoms of others", the
body of the Directive affords no special position to religious organisations in the context
of sexual orientation, age or disability discrimination (contrast religion or belief
discrimination, for which Article 4.2 makes special provision).

1.15 Against this background, the Committee is not persuaded that the only acts
permitted by regulation 7(3) are those permitted by Article 4.1. Organised religions vary
considerably in their structure; the identity of the employer will vary according to the
structure of the religion. It seems to the Committee wholly within the bounds of possibility
that, for example, an employer considering employing a custodian who would, as part of
his or her duties, have care of religious artefacts might determine not to employ a worker
solely on a ground related to his or her sexual orientation in order to avoid conflicting
with the strongly held religious beliefs of a significant number of the religion's followers.
Even if those beliefs were held only by a minority of the religion's followers, and by those
located at only one of several places where the post holder might be required to work,
the discrimination would seem to the Committee apparently to be allowed by regulation
7(3).

1.16 Yet it is open to question whether either the intention or effect of Article 4.1 is to
allow the personal beliefs (even of a majority within an organisation) to determine the
position, on the basis that they are part of the context in which the work is to be carried
out and, in the view of the employer, the factor is decisive. Even if a characteristic of the
worker could be said to be a "genuine and determining occupational requirement" in
these circumstances there seems to the Committee to be a doubt as to whether the
requirement is proportionate as the Directive requires.

1.17 The Committee of course recognises that regulation 7(3) must be construed, so far
as possible, to give effect to the Directive. The arguments used by the Department in
support of regulation 7(3)'s compatibility with the Directive might or might not succeed, if
the Regulations were approved and made in their current form and were tested in the
courts. But the Committee's function is to draw attention to doubts; it cannot resolve
them. In the Committee's view the doubt about the compatibility of regulation 7(3)
with the Directive should be brought to the attention of both Houses. Since the
regulations rely solely on section 2(2) of the European Communities Act 1972,
there is therefore a doubt as to whether regulation 7(3) is intra vires and the
Committee reports accordingly.

Regulation 7 - uncertainty

1.18 The Committee was concerned that employers and employees would find it hard to
establish their position under regulation 7 without the need for litigation before a court or
tribunal. Regulation 7(2) uses wording very similar to that in the Directive. While this
makes it clear how the provision relates to the Directive, it suffers from the same
uncertainties as Article 4 which, as one of the Departmental witnesses accurately put it,
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is "in some respects somewhat unclear".

1.19 Regulation 7(3), whilst seeking to define what is considered to be proportionate and
a genuine and determining occupational requirement, carries with it the difficulties to
which we have referred above. There is clearly a degree of overlap with regulation 7(2);
and, were it not for the possibly wider wording "related to sexual orientation" in regulation
7(3), it would not be apparent why, if the Department's understanding of the limitations of
regulation 7(3) were correct, there would be any need for it.

1.20 In the Committee's view, the position of those affected by regulation 7(2) and
(3) is uncertain. Whilst acknowledging that a significant element of the uncertainty
stems from the Directive, the Committee draws the position to the attention of
both Houses.

Regulation 7 - adequate consultation

1.21 The Department was asked whether any significant amendments had been made to
regulation 7 between the issue of the draft Regulations for consultation in October 2002
and the laying of the final draft before Parliament on 8 May 2003. The Department has
identified four amendments (set out in paragraph 11 of Appendix 2). It considered that
three of these amendments were either technical in nature or did not amount to
significant changes in substance which required further consultation.

1.22 In its memorandum the Department has set out in greater detail its approach to
consultation on the new regulation 7(3).[1] The issue was also explored in the
Committee's examination of Departmental witnesses, who explained that the decision to
insert regulation 7(3) was taken on the basis of evidence gathered during the course of
the three separate consultation exercises held on the draft regulations in the period 2000
to 2003. These consultations generated almost 4,000 formal responses, and in addition
a broad range of opinion was gathered through informal discussions.[2]

1.23 The Government has taken the view that the Regulations should not interfere in
matters of religious doctrine. The Department stated that regulation 7(3) was therefore
designed to address comments received in response to the October 2002 consultation,
"when it became clear that the exception in regulation 7(2) could cause practical
difficulties in relation to employment for the purposes of an organised religion."[3] Having
taken the decision to insert the amendment, in line with the Government's policy, the
Department then met "a small number of representatives from churches" to discuss how
the practical difficulties which had been identified could be addressed within the scope of
the Regulations.[4]

1.24 While the Department has acknowledged that the impact of regulation 7(3) would
be important, it considered that it would be strictly limited and would fall upon only a
small number of persons who were employed for the purposes of an organised
religion.[5] It therefore believed that no further consultation was necessary with those
likely to be adversely affected.[6]

1.25 The Committee recognises that, in the Department's view, an appropriate degree of
consultation had already taken place with those likely to be affected by the new
regulation. It also recognises the extensive consultations which have been undertaken
on the overall implementation of the Directive. But as the Committee believes the precise
extent of regulations 7(2) and (3) is uncertain, it cannot share the Department's
confidence that regulation 7(3) will be strictly limited in its impact and extent.

1. The Committee considers that, in the light of the uncertain effect of regulation
7(3), the Department would have been prudent to undertake further consultation
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with representatives of persons likely to be adversely affected by regulation 7(3)
before the draft Regulations were laid before Parliament.

1   Appendix [ ], para 13 Back
2   Q36 (Ms McCarthy-Ward) Back
3   Appendix [ ], para 13 Back
4   Ibid., and Q 36 (Mr Magyar) Back
5   Appendix [ ], para 13 Back
6   Q37 (Ms McCarthy-Ward) Back


